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| nsolvency Proceedings

1. Arethereany specific regulations on insolvency proceedings?

Yes - there are several pieces of legislation whitdike reference to insolvency
proceedings in Ireland. Their application will dageon which party is subject to
insolvency proceedings and how those proceedings. ar

General insolvency proceedings in Ireland wereiwogily governed by the
Irish Bankrupt and Insolvent Act 1857 and the Bapkcy (Ireland)
Amendment Act 1872, which have since been repeatetireplaced by the
Bankruptcy Act 1988.

Company insolvencies are governed by the Comp#uts1963-2001, Order
74 of the Rules of the Superior Courts and case-law

Members’ voluntary liquidation is governed by senf 256-264 of the
Companies Act 1963 as amended by section 9 of tlmnp@nies
(Amendment) Act 1982 and section 128 of the ConmgzaAict 1990.
Creditors’ voluntary liquidation is governed by 8Bens 265-273 of the
Companies Act 1963 as amended by the Companies1880 and the
Company Law Enforcement Act 2001.

Compulsory liquidations are governed by section 8iilghe Companies Act
1963.

Protection for workers whose company or firm is jeab to insolvency
proceedings is governed by the Protection of Engssy (Employer’s
Insolvency) Act 1984, which implements European @iu Directive
80/987/EEC and incorporates the later Directive2D&/EC.

Ireland has not opted out of the EU Council RegoitalNo. 1346/2000 on Insolvency
Proceedings.

2. Which insgtitutions are in charge of insolvency proceedings generally and

which institutions are in charge of the resolution of conflicts related to
employment law?

Companies in Ireland may be wound up in one of tmays — voluntary and
compulsory. The former relates to the scenario e/tiee shareholders resolve to wind
up the company depending on whether the compangolgent or insolvent
respectively. The latter relates to the scenarieresthe company is wound up by the



High Court. In both cases a liquidator is appointedake charge of the insolvency
proceedings.

Voluntary Insolvency Proceeding$he liquidation commences at the date of the
passing of the resolution for the winding up of tbempany: section 220(1)
Companies Act 1963. If this process begins, a digiar will be appointed to take
control of all the property and assets of the camgp#o realize those assets and to
apply the proceeds of the realization to the digghas far as possible of the claims
proved against the company. Where there is a tleffiei must refer to the law as to
priorities.

Compulsory Insolvency Proceeding3ourt liquidation will occur where a creditor or
the company itself petitions to the court for adesrseeking the winding up of the
company and the appointing of a liquidator. Thenmadrgrounds for doing so is that
the company is unable to pay its debts (sectiorfedlBompanies Act 1963) or that it
would be just and equitable (fair) (section 21&8&mpanies Act 1963) to wind up the
company. The liquidation commences when the patitior the winding up is
presented: section 220(2) Companies Act 1963 -ighlee filing of the petition in the
Central Office of the High Court and the registalocating a date for the hearing of
same.

Conflicts related to employment law are dealt wity a number of institutions.
Venues for redress are either the statutory trilsuoa the civil courts. Statutory
tribunals include:

= The Labour Relations Commission (LRC) — this aremnthe appointment of
an Industrial Relations Officer who facilitates riiegs between the parties in
dispute and attempts to find an acceptable resoluti

= The Labour Court — this deals with industrial nelas matters that have been
first referred to the LRC for conciliation and wiliot investigate unless
conciliation has failed. Both parties present sugsmons, the court deliberates
and a non-binding recommendation is made; generafigaking this
recommendation is followed.

= The Employment Appeals Tribunal (EAT) — this trilailnas quasi-judicial
function and interprets the terms of relevant oigmtions, with a leave to
appeal to the ordinary courts of justice. Dispwdsing under the Protection
of Employees (Employer’'s Insolvency) Act 1984 areatd before this
tribunal.

= The Equality Tribunal — this hears claims on theugids of discrimination.

Vis-a-vis the civil courts, the Circuit Court hasginal jurisdiction in the case of

gender-based discrimination with an appeal to tlgh K ourt possible. It also has an
appellate jurisdiction in the matter of statutorgpeals from the EAT, which

constitutes a full hearing of the matter. Commonm &tions which can be heard in
the civil courts include actions for breach of cant for unfair dismissal,

straightforward claims for outstanding remuneratmnbonus or commission.

3. When a declaration of the opening of an insolvency proceeding is issued,
are the employment contracts consider ed automatically terminated or are
they still in force?



The contracts are considered to be still in fofdee appointment of a receiver of
debts out of court by the debenture holders dodsterminate the contracts of
employment except where the continuation of the leympent of some particular
employee would be inconsistent with the receiversitself, e.g. the managing
director.

If the receiver proposes to sell any part of theimess, he must abide by the
provisions of the EC (Safeguarding of Employee’'sgf& on Transfer of

Undertakings) Regulations 1980 — this requires hiter alia, to consult with and

inform employees’ representatives.

If the receiver is appointed under a debenture, whil not affect the employees, as
the receiver is the agent of the company.

If the receiver is appointed by the court, consaoe terminated.

Upon appointment, and providing there is no aut@ratmination of contracts, the
receiver must decide as soon as possible whethershes to continue the contract or
dismiss the worker.

4. When employment is automatically terminated due to the opening of the
insolvency proceedings, are workers entitled to any benefit or severance
package?

Yes. Under the Protection of Employees (Employémsolvency) Act 1984 in the
case of a court-ordered insolvency, employees real severances and benefits. This
is stated in section 6 of the Act and will cover @y lost up to and not exceeding
eight weeks after the date of redundancy. Monie®rea include salary, holiday pay
and sick pay.

5. Isthere the possibility to terminate the employment contract of one or
more employees when the insolvency proceedings have already
commenced? What reason is considered fair in order to allow the
administrator of the insolvency proceedings to ter minate the employment
contracts? | sthe employee entitled to any benefit or severance?

(A) Yes — if the court determines that there mustabcompulsory liquidation of the
company, then the employment contract will be auwatocally terminated and

severance packages arranged as discussed in Qués#dso, the receiver of debts
has a role in determining whether to terminate ehgloyment contract. Section
316(2) Companies Act 1963 provides that the recedfea company is personally
liable on any contract entered into by him in therfgrmance of his functions,

whether or not the contract is entered into by mnthe name of the company or in
his own name as receiver or otherwise, unless dhé&act specifically provides that
he is not to be personally liable. A receiver wisoappointed by the court is
substituted as an employer and therefore beconmeddelifor all the usual

consequences of a dismissal.

(B) As the receiver is substituted as an emplaoyewould appear to be a corollary that
he/she is subject to the same terms regarding sksiras an actual employer.



(C) Yes — see Question 4.

6. What privilegesor preferences, if any, are granted to employees

See Question 4.

7. Isthere a guarantee institution that takes charge of the debts unpaid by
theinsolvent employer and to what extent?

Yes — this person is known as a receiver. He isoiapgd by the holders of a
debenture, which constitutes a charge over thertaldeg and assets of a company
incorporated under the provisions of the ComparAess. He is normally an
accountant. The restrictions on person being apgwdiare the prohibition on a body
corporate acting as receiver under section 314 @arep Act 1963 and other named
restrictions in section 315 Companies Act 1963 glaended by section 170 of the
Companies Act 1990).

The receiver will be appointed if the principal ené debenture is in arrears, or if the
interest under a debenture is in arrears, or sahmr event has happened by which,
under the terms of the debenture, the securityppasme enforceable, for example a
winding up order or because the security is in gdp. The receiver has the legal
right to receive property belonging to others, andy carry on the business of a
company.

He will only be appointed over assets which hawenbeharged. The receiver does not
bring an end to the life of the company — he meegalyninisters and discharges the
debts of the company.

8. Is the guarantee institution subrogated in the rights and/or privileges
granted to the worker, and may it claim for them during the insolvency
proceedings?

No.

9. What other effects have the insolvency proceedings on the employment
relationship?

This will depend on the nature of the insolvencygeedings themselves; see
Question 3.

10. When the whole or part of the enterpriseistransferred during insolvency
proceedings, are there any particular provisions regarding the rights of
employees?

Yes; see questions 3 and 4

11. Arethere specific regulations protecting employees if an enterpriseis shut
down or if there are mass dismissals?



Yes — the Protection of Employees (Employers’ msoty) Act 1984 places an
obligation on the State to ensure that a fund alable from which the employees
can claim payment of debts, arising from the empleyt relationship, which have
not been paid because of their employer’s insolyeftis fund is known as the
Social Insurance Fund. The debts which the emplog®@eclaim payment under the
Act include up to eight weeks arrears of normal, g&gk pay and holiday pay, up to a
weekly maximum of €507.90. These benefits applgltavorkers who have attained
the age of 66 years.



