FIRST STUDY COMMISSION QUESTIONNAIRE

“The relationship between the executive and the judiciary in a democratic
society; the question is - who should be master?”

RESPONSE OF IRELAND

Question 1:

Isthe principle of independence of the Judiciary enshrined in the Constitution or

a comparablelegal sourcein your country?

Yes.

Question 2:

Is the principle of balance of powers enshrined in the Constitution or a

comparablelegal sourcein your country?

Yes.

Question 3:

Is there any influence of the Executive on selection of the first appointment of

Judges?

Yes. The Constitution provides that Judges shalifipointed by the President on the
nomination of the Government. The role of the Riesi is formal. The Government
makes the decision on the first appointment ofdgdu Appointments are made from
among persons who have been approved as suitatd@pointment as Judges by the
Judicial Appointments Advisory Board. This Boarcclsaired by the Chief Justice as
President of the Supreme Court and includes treetRresidents of the other Courts.
There are also two representatives of the legdiepston on the Board along with
three persons who are not lawyers. Exceptionally @overnment may appoint a
person to a judicial office who has not been subjecapproval by the Judicial



Appointments Advisory Board and should it do seniist publish the fact that the

person has not received such approval in the @fflmurnal.

Question 4:

Isthereany influence of the Executive on the promotion of Judges?

Yes. Limited. The appointment of a Judge to ahérgCourt is a new judicial
appointment and subject to the same constitutice@hirements namely nomination
by the Government and appointment by the Presidentireland we do not have a
career Judiciary. Judges are appointed from psmfeal lawyers of standing and
long experience in practice before the Courts. eOappointed to each judicial
position a Judge may expect that he or she willaranm the same position for the
entire of their judicial careers. That is usualig case and the number of promotions

either as President of a Court or to a higher Canatrelatively few in number.

The appointment of a Judge as a President of thet@d which he or she is a
member or to a higher Court is considered a nevcigidappointment and is subject
to the same constitutional provisions namely notmmmaby the Government and

appointment by the President.

Question 5:

Is there any influence of the Executive on the selection or appointment or

dismissal of Presidents of Courts?

See answer to Question 4. As regards dismissaExeeutive have no power to
remove a President of a Court. Like all other &sdifpe President of a Court enjoys
security of tenure and may not be removed fronceféxcept by a resolution of both
Houses of the Oireachtas (parliament) for statesbatiaviour or incapacity, which

has never happened.

Question 6:

Isthere any influence of the Executive on the distribution of cases/assignment of

Judgesto certain cases?



No.

Question 7:

Isthereany influence of the Executive on the transfer of Judgesto other Courts?

No.

Question 8:

Isthere any influence of the Executive on the termination of office of Judges?

The Executive have no power to terminate the offica Judge who may be removed
only in the circumstances referred to at Questiab&ve.

Question 9:
Is there any influence of the Executive on the disciplinary procedures against
Judges?

No.

Question 10:

Isthereany influence of the Executive on theinitial training of Judges?

No.

Question 11:

Isthereany influence of the Executive on the in-service training of Judges?

No.

Question 12:

Isthereany influence of the Executive on the salaries of Judges?

Yes. The level of salaries paid to Judges, aloith all others paid out of public

funds, is a budgetary matter which is decided leyGlovernment in the first instance
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and subject to the annual budget being approvedhbyOireachtas. There are
periodic reviews of judicial salaries (along witther higher paid public offices) by
an independent review body. However, it condulcésreview within guidelines of
public pay policy of the Government. This reviewdpomakes recommendations
which are usually accepted by the Government. Theement has the right to
reject the recommendations in whole or in part orintroduce recommended

increases in phases.

It may be noted that the Constitution prohibits Exeecutive from reducing Judges’
salaries, Article 35.5 stating that “The remunemtof a judge shall not be reduced

during his continuance in office.”

Question 13:

I's there any influence of the Executive in deciding (a) the overall budget of the
Judiciary and/or (b) how the fundsdesignated for the Judiciary areto be spent?

(a) The Executive/Government is responsible for drawipghe annual budget for all
public expenditure. The Board of the Courts Seyviwghich is an independent
corporate body responsible for the administratibthe Courts and the provision
of support services to the Judiciary, negotiatesahnual Courts budget with the
relevant Government Departments (other than juldseikaries which is an entirely
separate matter). The Government decides on temlbwbudget for the Courts
administration subject to the approval of the Qitgas (parliament).

(b) The agreed overall budget for the Courts is strectuaccording to areas of
expenditure e.g. capital/non capital — administratilT development etc. Once
the budget has been approved the spending of thgebis a matter for the Board
of the Courts Service which comprises a majorityJafiges. The distinction
between the role of the Courts Service for the adstration and support services
for the Courts (notwithstanding the participatidnneembers of the Judiciary on
its Board) and the independent judicial functiord aole of the Judiciary is

important and respected.



Question 14:

Isthere any influence of the Executive on the selection and appointment of clerks
of the Court?

No. Clerks, who have no judicial function, and wiso, far as judicial business is
concerned, are subject to the directions of theveslt Judge or President, are

recruited and promoted by the Courts Service.

Question 15:

I's there any influence of the Executive on the composition of the Council of the

Judiciary or asimilar body (if such a body exists)?

No such body exists as yet. Draft legislation fgraposed Council of the Judiciary
envisages that such a Council will consist of mamitod the Judiciary only and the

Executive will have no influence in its composition

Question 16:

Is there any other influence of the Executive on the work of the Council of the

Judiciary or asimilar body (if such a body exists)?

Does not arise. See answer to Question 15.

Question 17:

What influences (if any) does the Judiciary have on the Executive power of
central/local government? In particular, (a) does the Judiciary have any power
to control the exercise of Executive power (by virtue of ordersthat the Court can
make on the application of parties to the Court) and (b) What power (if any),
doesthe Court have to over see the appointment of members of the Executive?

Obviously, the exercise of Executive powers by i@nbr local government is a
matter for the officers or authorities concerned déne Judiciary have no role or
influence in the adoption or pursuit of policy otfjees. However, administrative or
Executive decisions by central or local authoriniesst be made within the ambit of

and in accordance with the law and the Constitutior example they may not be
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arbitrary, discriminatory (on the grounds of gendexual orientation, or disability)
and fair procedures guaranteed by the Constitutiost be observed. The exercise of
Executive power at national or local level may balenged by parties affected by
them before the Courts, inter alia, on the groutitst decisions were not in
accordance with law, exceeded the powers confdsyethw or breached the rights

guaranteed to the individual by the Constitutiotaoy.

The Courts have no power to oversee the appointofemembers of the Executive
unless the process by which they are appointedh ibreach of the law or the

Constitution.

Question 18:

What power does the Judiciary have over other public bodies (e.g. the police or

other quasi governmental powers) in your country?

The Judiciary have no investigative role and hawefunction in relation to the
conduct of criminal investigations by the policd.aAtrial however evidence obtained
by the police may be excluded if the police haveec&adn breach of the law or
constitutional guarantees of rights and fair praced. The Police may be sued in the
civil courts by individuals for damages, includiaggravated and punitive damages,

for breach of or abuse of their powers.

Otherwise the Courts have power to review, at tigtance of private parties, the
decisions of public bodies as indicated in answeQtestion 17. Parties may be
awarded damages in certain circumstances partigwenere they have suffered

personal loss.

Question 19:

Who fulfilsthe task of prosecution in your country?

While the Constitution vests responsibility formimnal prosecutions in the Attorney
General the overall responsibility for such prosers has been delegated, in
accordance with those provisions of the Constitutio an independent officer,

namely, the Director of Public Prosecutions (D.P.Pe exercises those functions
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independent of the Executive and of the Attornepésal. In general the Office of the
Director of Public Prosecutions decides on whefiresecutions should be brought
and in respect of what offences. In the greatebliDuarea prosecutions are
conducted by lawyers in the Chief Prosecuting $ols Office which are

independent and act under the directions of the.FD.Eriminal jury trials are

prosecuted by independent counsel on the instngtf the Chief Prosecuting
Solicitor and the D.P.P. Outside of Dublin each ntguhas one or two State
Solicitors, who may also be in private practicetbe civil side and they act on the

instructions and directions of the D.P.P. Theyrutt counsel in criminal jury trials.

Question 20:

Isthere a common career of public prosecutorsand judges?

No. In a criminal trial the prosecutor is regardexia party before the Court with
essentially the same status as lawyers appeanrnpdalefence who is another party
before the Court. The public prosecutor althougjuired to act independently is not

perceived as exercising in any sense a judiciaitfan.

Question 21.:

Can Judges be appointed as public prosecutor s and vice versa?

Judges cannot be appointed as public prosecutors.
Lawyers, who conduct prosecutions may, as praogt® before the Courts, be
appointed to judicial office if they have the remuai standing and experience.

Question 22:

Is there an influence of the Executive on the appointment/promotion of public

prosecutor s?

The Director of Public Prosecutions is appointed thye Government. The
Government may only appoint a person from candsdfitst selected by a committee
consisting of the Chief Justice, the Chairman @& @eneral Council of the Bar of
Ireland, the President of the Incorporated Law &gc(Solicitors), the Secretary to
the Government (Public Official) and the Senior &legssistant in the Office of the
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Attorney General (Public Official). The law provaldghat the Director shall be
independent in the performance of his function.e Thrector may only be removed
from office by the Government after consideratidém oeport concerning his capacity
or conduct prepared by a committee consisting ef@hief Justice, a Judge of the
High Court nominated by the Chief Justice and theorAey General. No such
committee has ever had occasion to consider thactgmr conduct of a Director of

Public Prosecutions.

It is an offence for any person to communicate witie Director of Public

Prosecutions or any of his officers for the purposenfluencing the making of a
decision to withdraw or not to initiate proceedimmysany particular charge in criminal
proceedings. [There are exceptions such as wheremoaications are made by a

person who is an accused or a victim or a legatedical adviser].

Question 23:
Is there a possible influence of the Executive on cases public prosecutors arein

charge of ?

No.

Question 24:
Which problems (if any) do you see in the relationship between the Executive
and the Judiciary in your country?

There are no problems of fundamental importancsigmificance in relationships
between the Executive and the Judiciary. Accordinthe Constitution the Judiciary
of the Superior Courts constitute the judicial orgaf government with the
Government constituting the executive organ of gowent and the Oireachtas
(parliament) constituting the legislative orgargoizernment. There is mutual respect
between these independent organs of governmemidht also be borne in mind that
the final determination as to whether any goverrtmartion in relation to the

Judiciary would offend against the constitutionabantees of independence of the



Judiciary rests with the Supreme Court in its rale final interpreters of the

Constitution).

Of course problems or issues do arise from timée concerning the availability of
resources particularly where personnel are involwethe speed of delivery of such
resources. Similarly over the decades PresidenBoafts from time to time have had
difficulty in persuading the Government of the nefw extra Judges in all
jurisdictions. In recent decades such problems hawen fairly minimal, (e.qg.
significant numbers of extra Judges have been apgabio virtually all jurisdictions)
but recent economic indicators may require a tightg of public expenditure and

such problems may arise again.

Question 25

Are there concrete projects to change elements in the relationship between the

Executive and the Judiciary? What would this change mean?

There are no proposals to change that relatioreshguch. There is a proposal for the
establishment of a Judicial Council comprised esigkly of members of the
Judiciary and under the aegis of which there wob&l a judicial complaints
committee. The latter committee will consist ofl@ast a majority of Judges and
possibly two or three non lawyers. The proposalsdoet affect the relationship
between the Executive and the Judiciary althoughJiidiciary could decide to use
such a Council as a means of raising specific msatf concern with the

Government.



