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1. Does your country have any legislation, or regulations, and/or court rules of
procedure that are relevant to the topic of our focus this year—mutual cooperation
in the investigation of criminal cases and in the presentation of evidence in criminal
proceeding at court. Please explain.

The United States provides mutual cooperation in the investigation of criminal cases
through the enactment of Mutual Legal Assistance Treaties in Criminal Matters (MLATs).!
MLATSs are treaties that allow law enforcement authorities and prosecutors to obtain evidence,
information, and testimony abroad in a form that respect, the sovereignty of the courts of both

nations.? Since 1993, the United States has enacted over 90 MLATs.?

The Office of International Affairs, an office in the Criminal Division of the U.S.
Department of Justice, is the implementing body of the MLATs.* The Office assists state and
federal prosecutors and other law enforcement authorities in making requests for information and

evidence abroad.’

Moreover, MLATs require the Requested State to provide the Requesting State with
assistance or evidence such as documents, records, and testimony, given the requirements of the
treaty are satisfied.® The process requires a “Central Authority” within each country to facilitate
the execution of requests for evidence intended for use in criminal investigations, prosecutions,

and related proceedings.’



Separately, the United States also participates in the following programs: International

Trade of Prisoners, extraditions, and Interpol red notices.® 18 U.S. Code §§ 4100-4115 governs
the International Trade of Prisoners.’ The United States transfers prisoners between countries
through treaties.'? Transfers are negotiated by the U.S. Department of State; the program is

administered by the U.S. Department of Justice.!!

Additionally, the Secretary of State is the U.S. official responsible for initially determining

whether to entertain an extradition.!? Pursuant to 18 U.S. Code §§ 3186 and 3188, the Secretary

makes this determination after a U.S. Magistrate or District Court Judge issues a certification of
extradition finding that the fugitive’s extradition would be lawful under the extradition treaty and is

in accordance with applicable U.S. law.!?

Moreover, the United States recognizes the Interpol Red Notice system, an international
“lookout” and arrest warrant system.!'* In the event of an arrest of a fugitive, pursuant to a Red
Notice, the United States Attorney’s office is obligated to issue documentation in compliance with

the arresting country’s domestic law and/or existing extradition treaty.!?

Finally, the United States abides by the following multilateral conventions providing for

mutual legal assistance to which the United States is a party'®:

- Council of Europe
o The Council of Europe Convention on Cybercrime (the Budapest Convention),
entered in force for the United States on January 1, 2007.
- Organization of American States
o The Inter-American Convention on Mutual Assistance in Criminal Matters (the

OAS MLAT) entered in force for the United States on June 24, 2001.



- Organization for Economic Cooperation and Development
o The Convention on Combatting Bribery of Foreign Public Officials in
International Business Transactions, entered in force for the United States on
February 15, 1999.
- United Nations
o The Convention Against Corruption (UNCAC) entered in force for the United
States on November 29, 2006.
o The Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances (the 1988 Vienna Convention) entered in force for the United States
on November 11, 1990.
o The Convention Against Transnational Organized Crime (UNTOC) entered in
force for the United States on December 3, 2005.
o The International Convention for the Suppression of the Financing of Terrorism
entered in force for the United States on July 26, 2002.
2. In your country, when a crime is being investigated does the judiciary have any role

(a) in the request for information from a foreign state and/or (b) in the provision of
information to a foreign state?

The United States Judiciary does not play a significant role in the request for information
from a foreign state or in providing information to a foreign state during a criminal investigation.
International relations such as mutual cooperation or information sharing are within the duties of
the Department of Justice and Department of State.!” Foreign nations’ requests for information
may be achieved by seeking a Letter Rogatory or through existing treaties.'® As a signee of the
Hague Evidence Convention, the United States accepts Hague Evidence requests from

participating nations.*



Letters rogatory and Hague evidence requests are very similar. They are requests from courts
in one country to the courts of another country.?’ Requests may include performances of acts
such as obtaining evidence, testimony, or other relevant documentation.?! These requests are
subject to review and must only be granted in accordance with the laws of the country where the

evidence is located.

Finally, the United States Securities and Exchange Commission (“SEC”), a regulatory
agency founded to ensure fair economic practices, utilizes bilateral and multilateral cooperation
agreements in evidence sharing.”? The SEC, along with more than 100 global securities
regulators, signed the International Organization of Securities Commissions (IOSCO)
Multilateral Memorandum of Understanding, which streamlines information-sharing among

securities regulators.?’

3. If your answer to either 2 (a) or 2 (b) is yes, what legislation, regulations or rules of
procedure apply to the decision of a judge involved at the investigation stage?

As stated in question number two, the United States Federal Judiciary does not play a

significant role in the initial request for information for an investigation in a criminal matter.

4. What is the legislation or court rules that relate to the taking of evidence from a
witness in a foreign state, or the giving of evidence from a witness in your country to
a court in a foreign country? Please explain these including the role played by a
judge in both scenarios.

The United States federal judiciary is instrumental in the taking of evidence from a witness in
the United States to a court in a foreign country. The District Court may order a person who either
“resides” or “is found” in the court’s district to “give testimony or statement or to produce a
document or other thing found in a proceeding in a foreign or international tribunal.”?* The sending
of information to foreign states from the United States judiciary is governed by 28 U.S. Code

§1782- Assistance to foreign and international tribunals And to litigants before such tribunals.?




Additionally, the United States Federal Rules of Civil Procedure apply to obtaining evidence to
provide to foreign states.?® The Rules allow the District Courts to receive testimony and other

evidence from a person who resides or is found in their District to assist foreign courts.

District court Judges also consider four other factors in § 1782 petitions: “(1) whether the
evidence sought is within the foreign tribunal’s jurisdictional reach, and thus accessible
absent section 1782 aid; (2) the nature of the foreign tribunal, the character of the proceedings
underway abroad, and the receptivity of the foreign government or the court or agency abroad to
U.S. federal-court judicial assistance; (3) whether the request conceals an attempt to circumvent
foreign proof-gathering restrictions or other policies of a foreign country or the United States; (4)

and whether the subpoena contains unduly intrusive or burdensome requests.”?’

Numerous international agreements also inform the United States processes for taking
evidence from witnesses including: Hague Convention on the Taking of Evidence Abroad in
Civil and Commercial Matters 1970 as well as the Inter-American Convention on Letters
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Rogatory and Additional Protocol.”® These treaties supplement existing MLATSs and aid in

accelerating the information exchange process.

5. As a judge, if you receive a request for assistance from a foreign country, whether at
the investigation stage or in the context of a court proceeding (a hearing or a trial),
is it relevant to your determination of whether and how to assist that the basic
human rights, principles of natural justice, and/or rules of procedural fairness that
exist in your country are respected? Please explain.

When acting in any capacity as a United States Federal Judge, it is paramount to uphold the
principles founded in the United States Constitution. The federal judiciary is established in
Article III of the U.S. Constitution and serves as defender of the Constitution. The federal
judiciary garnered this name as, “their rulings protect rights and liberties guaranteed by the

Constitution.”” Thus, in assisting another nation, evidence that exists from a prosecution in the
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United States, is only provided when the evidence was produced in accordance with the laws of
the United States and protections afforded by the United States Constitution. As noted above, the
United States honors these civil rights and liberties through the adoption of numerous

multilateral treaties regarding human rights.*

6. Describe your own personal experiences as a judge that are relevant to the topic of
our focus this year, whether it be presiding over an extradition hearing (a request to
extradite an accused person to another country in order to be prosecuted in that
other country), or receiving evidence in a court proceeding in your country from a
witness who is testifying from another country and with the help of court officials in
that other country, or helping to arrange for a witness in a court proceeding in
another country to testify from a place in your own country, or responding to a
request for assistance from an international court such as The Hague, or something
else. These are just examples of things that you may have experienced; they are not
meant to be exhaustive.

Although I have been a United States District Judge (trial court) for over 21 years and a state
trial judge for 8.5 years prior, rarely have I been assigned a foreign request for documents,
evidence, or witness testimony. I have, however, presided over a Hague Convention Custody
case. And later, I presided over a series of related trade secrets cases filed in the United States
federal courts seeking discovery originally sought in the same parties’ German litigation. Several

actions pursuant to 28 U.S. Code § 1782 were filed in my court as well as two other district

courts against third parties. It was clear that the parties were engaged in forum shopping, but it
was true that the German litigation was based on the same claims and evidence as my original
case. As the parties engaged in several years worth of discovery (document requests, witness
depositions, and expert evidence), including interlocutory appeals, the German litigation
proceeded. The German Judge made it clear to the parties that evidence adduced in the United
States’ related litigation would be welcome in its own case. My direct contact with the German

Judge was brief, pleasant, and appropriate. Discovery here can be helpful for foreign litigation.
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